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Note of Dissent by Justice (Retd) Mohammad Gul

I very much regret to have to differ with some of the recommenda-
tions of the Commission. The points of difference, in my view, are of vital
importance which I do not find it possible to overlook.

9 At the onset, it must be pointed out that I honestly feel, that
some of the recommendations (noticed in the sequel) go beyond the limited
mandate available to the present Regime vide the Supreme Court’s judge-
ment in Nusrat Bhutto’s case, the Provisional Constitution Order (CMLA’s
Order No. 1, 1981), notwithstanding. These recommendations, so far as can
be seen, are not essential for the process of Islamisation either, and when
given effect to, their validity will be tested on the principle of State
necessity. Besides, there can be no doubt, whatever, that Order No. 1 of
1981 as also CMLA’s Order No. 1 of 1977 and all subsidiary orders made
thereunder, will not survive the revocation of the Proclamation of the Sth
July 1977, unless adequately protected by indemnity legislation to be
brought in force immediately on the revocation of the Proclamation. A
Presidential Order, independent of any power available under the 1973

Constitution will then be unavailing. And the Constitution does not reserve

any such power to the President. This proposition is too, obvious to need
any elaboration.

3. Therefore, to avoid any future complications and ‘to ensure
orderly transfer of power to Civil Government, it will be only p'rudent to
make minimum changes in the Constitutional field which have also the
general support of the citizenry. This alone will ensure early passage of
indemnity legislation by the new Parliament.

POLITICAL PARTIES
4. One of the important questions debated in the Commission in a

number of sessions extending over two days, concerned the “party system”
in an Islamic polity. Those who canvassed for its abolition highlighted the
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unhealthy and unceasing scramble for power which is the sole aim of parties,
not to say of the corruption that the system has brought in its wake in the .
political life of the country since its creation. Some members attributed the
dismemberment of the country as the direct outcome of the party politics.
In their view but for the agitation mounted by Awami League in the Eastern
Wing and the ignoble stand taken by the majority party in the Western Wing
which was equally power hungry, the military disaster in 1971, could have
been averted. Among the Ulema (not all) who opposed the “party system”
also collaterally and infere"n_tial]y relied upon the following Quranic verse
which stressed the need for unity and deprecated fissiparous tendencies in

the Umma :—
:J///

) b’v-ﬂ—‘\J.sl;;:g!e-,&g)r{V SN
b 3%y °/,5 ’.o_./.,./,

Hwag,g-‘;‘-o-www‘p rﬁ-e-u PO U‘

Some traditions of the Holy Prophet (PBUH) stressing the need of
unity in the Umma were also referred. The Chairman, while winding up the
discussion referred to certain writings of Muslim scholars and modern
political thinkers to lend support to the evils of the party system and felt
no hesitation to condemn it as repugnant to Islamic precepts.

5. It is however significant to point out that no verse from the Holy

Quran directly bearing upon the point was referred. But it can be said ‘at
once, that the spirit of Islam is opposed to isolation and exclusiveness.
Rather it enjoins and extols corporate activity for the betterment of socwty

) sl 2 s 2 ,./,/,

(0:1) 4»..:-;”: U’/JIJ}JUI#JJL:JUJG;JJ’}J _sbl.d:

is clarion call to the faithful. Again

/"‘/ ,,JJ/.)// o )//

A 1S quuuwfo-wuww, 2 wJ,J.,

)// J‘

(Y:reéi) Du-wu

is also a pointer to a concert for supression of disorder. Therefore, it follows

that in Islam, a party per se is not forbidden. Any concert in pursuit of
(righteousness) is indeed laudable.

6. And even the writing of the Muslim scholars, (barring that of
Maulana Abul'Ula Maududi) related to the period when representative
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Governments of modern times were unknown. Therefore these writings are
hardly relevant for our purpose and it is no secret that since the creation of

Pakistan, the Jamat-i-Islami contested elections to the legislatures on party
basis.

7. Those members who attributed the dismemberment of Pakistan
to the omissions and commissions of political parties, indeed tried to
oversimplify the matter. In essance the real cause lay much deeper, and
began with the dismissal of Nazimuddin Ministry in 1953, followed by fre-
~quent imposition of Governors rule in what was then East Pakistan, and
colourable sharing of power with the representative of that Prdvince, at
Centre. It is no wonder then, that the political elements in that Province
were obsessed with consuming sense of deprivation. This was further
accentuated with the imposition of Martial Law in 1958 and again in 1969,
when the entire power of the State became concentrated in C.M.L.A., who
wielded it from distance of about 1000 miles, at Rawalpindi.

8. It may be recalled that before the Shahabuddin Commission
1961, the then Government also canvassed for non party election. The
Commission pooh-poohed the suggestion and observed :

“We are unable to understand this proposal of banning political parties
and allowing people, who find similarities in their approach, to
exercise their basic right of freedom of association. Are we to under-

~stand that they can assemble and discuss amongst themselves as to
who should be preferred in their particular locality, but are not
bound to act in accordance with that decision? If that is so, there
will be no organised expression of opinion as, in the absence of a
party, there will be no preliminary selection of the candidates,
limiting the choice to be made. There may well be a hundred candi-
dates in a constituency and any of them succeeding at the polls
would not, in any sense, be a real representative of the whole or even
of a majority of that constituency. Parties carry on the processes of
discbvering, sifting, testing and choosing candidates.

XXX XXX XXX XXX
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Lord Bryce, in his Modern Democracies’, has dealt with the question
of parties. After observing that political parties were far older than demo-
cracies, that they existed in nearly all countries and under all forms of
Government, though less in monarchies than in oligarchies, and, after
discussing the origin of several parties in different countries, he goes on to
observe : —

XXX . XXX XXX XXX

“Political philosophers have incessantly denounced parties, but none -
seems to have shown how they can either be prevented from arising
or eliminated when they exist. [ could never extract from Mr. Goldwin
Smith, with all his mastery of history and political acumen, any
answer to the question how representative Government could be
carried on without them.”

9. It is true that by and large, the performance of political parties
‘has been disappointing; they have often been hand in glove with bureau-
cracy to subserve their own selfish ends. But, let us not forget that that it
was a political party — the Muslim League, who with the Divine Mercy and
under the able guidance of the Quaid-i-Azam got us Pakistan. And again in
1977 it were the political parties in opposition, who mounted an agitation to
supplant a strongly entrenched dictatorial regime. In that behalf, reference
could be made to another incident in the chequered political history of
Pakistan. The first general election under the 1962 Constitution was con-
ducted on non party basis. The then President, was unable to form the
Ministry until law — the Political Parties Act, 1962 — was made over-night
to allow the formation of political parties. Indeed the antagonists of the
political parties were not able to name a single modern State with a represen-
tative Government without their being political party or parties to support
it. Thus political parties are sine qua non for a representative Government.

10. Incidently banning of political parties would impinge upon
“Freedom of Association”, guaranteed by the 1973 Constitution. It will also
violate the Declaration of Human Rights by the United Nations to which
Pakistan is signatory state.
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11. Finally, some members were unduly scared by the activities of
certain secularists and leftist groups and stressed that if such elements were
allowed to organize themselves into political parties and contest elections
that would be risking the safety and integrity of Pakistan. I have no doubt,
such fears are exaggerated if not altogether imaginary. For one thing, the
Political Parties Act, 1962 as amended in 1977 and 1979 takes good care
of such elements, and forbids the formation of any party to propogate
against or acting in any manner prejudical to the “integrity of Pakistan or
Islamic Ideology’. Under the Act, registration is refused to such elements.
If a political party already registered but is engaged in activity forbidden by
the Act, then its case becomes referable to the Supreme Court for its dissolu-
tion and other consequential penal actions. NAP’s case is in point.

12. Accordingly, we are of the considered view that nothing is to be
gained by the abolition of political parties by an executive fiat. Rather their
organization in pursuit of a programme beneficial to the society should be
“welcome and allowed to contest elections to effectuate their programme. If
they fail to deliver goods or, misbehave, they will wither away and cease to

exist.
279

“ T f/‘. J’-).///u’
(ire s 16) PV EE U s

(Only that survives on earth, which is beneficial to humanity). Unionists and
Republicans which loomed so large in this part of the country are now
consigned to limbo. This is inexorable law of nature.

FORM OF GOVERNMENT

13. There was general consensus that Presidential form of Govern-
ment under which full executive authority is conceded to the President is
more akin to the Islamic polity obtaining in the time of the Holy Prophet
(PBUH) and his righteous Caliphs, than the parliamentary democracy en-
visaged in the 1973 Constitution. Lately, there has been disenchantment
with parliamentary democracy and no less a person than Lord Hailsham, the
present Lord Chancellor of England, the country of its origin, in all sad
sincerity, described the defacto working of parliamentary democracy, as no
better than “Elective Dictatorship”. We too have had good taste of that in
the recent past. |
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14. The pity however, is that the so called Presidential system under
the 1962 Constitution also failed. In essance, it was neither parliamentary
nor presidential though its combined in itself evils of the both.

15. However that may be, the matter be left to the decision of the
future Parliament, which will be the proper forum to take decision on behalf
of the country and supply the necessary machinery for the change over.

CREATION OF PROVINCES

16. The fissiparous tendencies among the smaller Provinces, accord-
ing to some members was due to the dominant position of the Punjab in the
political affairs of the country. It was stressed that the Punjab because of its
large population and economic resources, which are greater by far, than
those of the other three provinces put together, ensures this position of
permanent dominance, which is repugnant to the broad principle of federa-
tion, by which the federating units are generally balanced, or at any rate
there is no instance of that yawning imbalance in any modern federation.
Instances of partition of certain provinces in India were also cited.

17. To rectify the situation, it was suggested that all revenue Divi-
sions in the country should be made provinces. This will, it was stressed, not
only be a balancing factor, but will also instil a sense of equal participation
in the affairs of country in all the provinces, thus remove causes for malevo-
lence.

18. Instances of partition of provinces in India are not in point. In
all those cases partition was done on linguist basis, and not to remove any
imbalances in areas or population. The suggestion if accepted, in stead of
- remedying the situation may also be counter-productive in that, the two
smaller provinces, which are also economically backward will suffer further
reduction in areas and economic resources. The administrative expenditure
required to establish institutions which are necessary concomitant of a
provincial administration, will rise manifold, which otherwise could be
utilized for the development of these areas.

The suggestibn is therefore not well conceived.
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19. If at all, because of historical reasons, separation of Bahawal-
pur Division from the Punjab could be considered and if found financially

viable, could be made a separate province.

20. Finally, it is difficult to agree to the various restrictions placed
on the participation of women to contest elections. These restrictions are
discriminatory on the basis of “sex alone” and therefore repugnant to
Article 25(2) read with Articles 51 and 59 of Constitution. This is also not in
keeping with ‘the equality between sexes, in all matters other than those
expressly excepted in the Holy Quran and the limitations proposed in the
report are not within these exceptions.

' Justice (Retd) Mohammad Gul
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APPENDIX 5

COUNTRY -WISE AREA, POPULATION & PROVINCES/STATES

Sources: (1) Statement Year Book 1981-82.

(2) Europa Year Book, 1981.

Number of Whether the Ts there any Composition

Powers of the

Serial  Name of the Area Sq. Population ~ Form of Provinces/ Governor is Council? If of the Provin- Provinces/States
No. Country miles Government Statesetc. Elected or so, whether cial Council
Nominated nominated
or elected
a
=t 1 2 3 4 5 7 8 9 10
1. Pakistan 310,403 76,770,000 Islamic
) Republic
2. Afghanistan 245664 15,551,358
3. Albania 11,101 2,670,000 Socialist Elected
Republic
4. Algeria 919,595 19,129,000
5. Angola 581,351 563,046
6. Argentina 1,084.120 27,064,000 Federal Elected Elected Full internal autono-
Republic my.
7.  Auslii 32375 7,507,100 Federal Elected
Republic
8. Relgium 11,753 9,855,110 Elected Proportional Large measure of

Autonomy.
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10.

11

12.

13.

14.

25.

26.
2T

28.

Bolivia
Brazil

Bulgaria

Chile
Denmark

Dominican
Republic
Ecuador
Egypt
El-Salavador
Finland
France
Germany
Ghana
Guatemala
Hungary
India

Iran

Ireland
Israel

Italy.

424,164
3.286,488

42823

292,132
16,631

18,700

385,201
385,201
8,236
130,129
211208
96,005
92,100
42,042
35921
1,269,420

636,296

26,599
34,493

116,318

* 5,570,105
123,032,100

8,813,704

11,104,293
5,122,065

5,066,000

7,054,000
40,983,000
4,036,000
4,778,800
53,583,000
61,439,300
11,317,800
7,262,400
10,711,000
666,753,000

34,000,000

3,368,217
3,904,000

56,828,511

9
Federal 27
Republic
30
13
Constitu- 17
tional Monarchy
26
20
25
Federation 14
12
22
Federation 11
9
22
20
Union of 22 States
States 9 Union

Islamic 21+2=23
Republic

32
Unitary 6

Federation 20

Nominated
Elected

Appointed
Elected

Appointed
Appointed

Appointed
Appointed

Appointed

‘Appointed

Appointed

Appointed
Appointed

Elected

Elected

Elected

Elected  Proportional

Elected

Elected
Elected

Indirectly elected
Elected

Elected

Elected
Elected

Elected

toobaa-elibrary.blogspot.com

Full autonomy states
have their own consti-
tutions, and separate
judiciary.
To administer local
problem.

There are 49 regional
Councils.

Regional Parliament
has wide powers.
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Number of Whether the Is there any Composition

Powers of the

Serial Name of the AreaSq. Population Formof  Provinces/ Governorsis Council? If of the Provin- Provinces/States
No. Country miles Government Statesetc. Elected or so, whether cial Council
Nominated nominated
or elected
1 2 3 4 5 6 7 ‘8 9 10

3. Koty Comst e 1 12’??2388 23 Elected Elected Each Unit, town, city

30. Japan 143,750 o has an elected assemb-
ly.

P 3,245,000 46 Elected Elected )
;; b;:zf; . %?:2(5]2 67.405,700  Federal 32 Elected Elected Each state has its own
: Republic constitution, elgc.ted

government, legisia-
tion.

33. Malaysia 127,581 13,250,000 13

34. Morocco 659970KM 19,470,000 35

35. Mozambique 303,070 11,750,000 10

36. Nepal 54,600 13,420,000 14 Panchayats 112 mem-
bers 23: Professional
Organizations. 15%
royal nominees, rest
are elected directly.

37. Mauritania 397,950 1,407,000  Islamic 13

Republic

38. Newzealand 103,883 3,100,100 13

39. Netherlands 15892 14,091,014 15

40. Nicaragua 57,143 2,045,000

Appointed
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41

4z,

42
44

45.
46.
47.

49.
50.

52.
53.

Nigeria
Norway
Panama
Paraguay
Peru
Philippines
Poland
Portugal
Romania
Rawanda
Saudi Arabia
Somalia
Spain

Sweden
Australia
Canada
China
USSR
USA
UK.
Sudan
Turkey
Switzerland
Ethiopia
Iraq
Senegal
Sri Lanka

356,669
125,056
29,761
61,705
496,093
115,830
120,727
35,549
91,699

927,000
246,000
194,897

173,732
2,966,150
3,851,809
3,691,500
8,649,540
3,618,467

94,249
967,500
300,947

15,943
472,435
167,925

75,955

25,332

toobaa-elibrary.blogspot.com

74,595,000
4,078,900
1,089,000
2,089,000

13,567,939

47914017

35,413,500
9,819,600

21,559,416 -
4082000,

19 Directly Elected

49 Elected

40 Elected
10

8, 112000, 6Ma]‘3r+ 12Mmor— 18

3,070,000
37,538,262

‘u"

8,303,000
14,567,100
23,671,500

970,920,000
264,486,000
226,504,825
55,883,100
16,126,000
45 442,000

6,314,200
30,421,000
12,029,700

5,518,000
12,689,897

S{) Elected

12
28
15+20+8=43

51
92
10
67
26
14
18
8

9

Unitary form of Govt.

Each province has its
own Assembly. Pro-
vinces are constituted
by the Association of
municipalities.
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Number of Whether the Is there any Composition

Powers of the

Serial Name of the AreaSq. Population Formof  Provinces/ Governorsis Council? If of the Provin-  Provinces/States
No. Country miles Government Statesetc. Elected or  so, whether cial Council
Nominated nominated
or elected
1 2 3 4 5 6 7 8 9 10

68.  Tanzania 364900 17,982,000 22
69. Venezuela 352,144 13913218 23
70. Vietnam 127,246 52,741,766 39
71. Indonesia

735,000 119,842,769 /——-—7\
RAWALPIND]

e
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